UNITED STATESDISTRICT COURT
DISTRICT OF MAINE

UNITED STATES OF AMERICA
V. Criminal No. 05-66-P-S
EVANS ETRONS STROMAN,

Defendant

MEMORANDUM DECISION ON MOTION TO STRIKE AND
RECOMMENDED DECISION ON MOTION TO SUPPRESS
Evans Etrons Stroman, charged with being afelon in possession of afirearm (aStdlard Armsmodel
JS, 9 millimeter-cdiber pistol bearing serid number 065563) in violation of 18 U.S.C. 88 922(g)(1) and
924(a)(2), seeks to suppress statements and other evidence purportedly obtained in contravention of his
Fourth, Fifth, Sxth and Fourteenth Amendment rights and in violation of Miranda v. Arizona, 384 U.S.
436 (1966)." See Indictment (Docket No. 21); Motion To Suppress Evidence (“Motion To Suppress’)
(Docket No. 29). An evidentiary hearing was held before me on December 15, 2005 a which the
defendant appeared with counsd. Immediatdy after the close of evidence | heard oral argument. Post-

hearing, the government submitted whet it styled a“notice” regarding Main€e s conced ed-wegpon Statute,

! Per Miranda, an accused must be advised prior to custodial interrogation “that he has the right to remain silent, that
anything he says can be used against him in a court of law, that he has the right to the presence of an attorney, and that if
he cannot afford an attorney one will be appointed for him prior to any questioning if he so desires.” Miranda,34US
at 478-79.



see Government’ sNotice Regarding Maine' s Conceded Wegpon Statute (* Post- Hearing Natice’) (Docket
No. 39), which the defendant moved to strike, see Defendant’s Motion To Strike Government’s Notice
Regarding Maine s Conced ed Weapons Statute (“Motion To Strike”) (Docket No. 44). For the reasons
discussed below, | deny the Motion To Strike. With the benefit of the parties motion papers and ora
argument, and based on the evidence adduced &t the hearing, | recommend that thefollowing findings of fact
be adopted and that the Motion To Suppress be denied.
|. Proposed Findings of Fact

At about 5:10am. on July 15, 2003 Lieutenant Donald Mailhot and Sergeant Mark Corndio of the
Lewiston Police Department (*LPD”) heard aradio broadcast from LPD dispatch asMailhot was entering
Corndio’scruiser a police headquartersin Lewiston, Maine. Thedispatcher stated that afemdecdler had
reported that two black males in t-shirts, one of whom was named “B.J.,” were attempting to kick in the
outsde door of an gpartment building at 287 Bates Street (* 287 Bates’) in Lewiston. LPD officersknew
the neighborhood in which 287 Bates was located to be alow-income, high-crime, high-drug-trafficking
area. Corndio and other officers (but not Mailhot) aso were persondly familiar with ablack maenamed
B.J. Almeda, with whom they had previous law-enforcement encounters primarily concerning drug
violaions. Although Mailhot and Cornelio heard other officers indicate that they were responding to the
cdl, they were only a block away and thus immediately drove there themsalves.

Upon ariving at 287 Bates at about 5:13 am. Mailhot and Corndlio saw one black mae standing

on itsfront porch. Corndlio observed (and told Mailhot) that the man on the porch was not B.J. Almeida,



whom Cornelio knew to be a heavyset man? Mailhot and Cornelio questioned the man, who later was
identified as B.J. Almeida's brother Jose Almeida, about his identity, but the man was uncooperétive,
denying that he had any identification documentsand declining to provide any informetion other thanto say
that he was from Massachusetts. At about 5:23 am. Cornelio radioed dispatch to check whether there
were any outstanding warrants for B.J. Almeida's arest. He and Mailhot learned that there was an
outstanding warrant for carrying a concealed weapon

By thistime other officers had arrived. Mailhot got into Corndio’s cruiser to seeif he could find
ether B.J. AlImedaor avehicle nearby with Massachusettslicense plates, which might provideaclueto the
identity of the man on the porch. At that time it still was not clear to Mailhot what wasgoing or, for dl he
knew, a burglary or home invason might be in process. He drove down Bates Street, turned right on
Maple Street, turned right on Knox Street and pulled into a parking lot at 66 Knox Street, behind 315
Bates Street (315 Bates’). There he spotted a blue Subaru Legacy with Massachusetts license plates
parked not in a parking dip but rather in an unusua pogtion dongsdethe back stairwell of 315 Bates—a
location approximately three hundred feet (or three telephone poles) from 287 Bates. He saw two people
in the backseat — as far ashe could tell, amae and afemde.

Mailhot stopped the cruiser about twenty-five feet behind the car and, at about 5:35am., radioed
its license-plate number into dispatch. He then dighted from hisvehicle, turned on his portable radio and
cautioudy began to approach the car. Approximately seventeen or eighteen seconds prior to thetime he

cdled in the license-plate number, Cornelio and another officer (Patrick Griffin) radioed that they had

2LPD Officer David M. Levesque, who also was personally familiar with B.J. Almeida, testified that he was a chubby black
mal e about five feet six inches tall who usually wore his hair in cornrows. Levesgue could not recall whether, on the
(continued on next page)



located B.J. Almeida® Although Corndlio’s cruiser was equipped with a police radio and Mailhot was
wearing aworking portable radio, his attention was focused on the individuas he had spotted, and he did
not hear the announcement.* Hetherefore did not redize that B.J. Almeidahad been apprehended. Even
had he heard the announcement, he ill would have proceeded to attempt to identify the vehicle's
occupants. He could not have been certain that the origind two suspects had acted alone.

Ashe approached the vehicle a black mde (later identified asthe defendant) exited the car with his
hands in his pockets and began walking away from Mailhot toward the stairway of 315 Bates. He was
wearing abandanaand ball cap on hishead and aheavy, insulated | eather coat ingppropriate for the season

Mailhot, who had twenty-four years' experience with the LPD, knew that such jackets sometimes were
worn in summer for the purpose of conceding weapons. All of these factors — induding the high-crime
nature of the neighborhood, the reported threat to bresk down the door at 287 Bates, the
uncooperativeness of the suspect on the porch, what Mailhot then (erroneoudy) believed to betheunknoawn
wheregbouts of B.J. Almeda, the Massachusetts license plate, the odd parking position of the car, the

presence of the man and woman awake in the backseeat of the car at that hour of the morning inthevicinity

morning of July 15, 2003, dispatch provided a description of B.J. Almeida

® After Mailhot left, Cornelio began to search 287 Bates for B.J. Almeidawhile other officers searched for him outside the
building and one officer remained on the porch with Jose Almeida. Cornelio found B.J. Almedahidinginanendosedfire-
egress hallway in the basement of the building. He radioed for backup, and Griffin promptly joined him. After
reconfirming the existence of the warrant, Cornelio arrested B.J. Almeida. On cross-examination of Cornelio, defense
counsel established that it was possible Cornelio might have found B.J. Almeida as early as 5:23 am., when he first
radioed dispatch regarding the outstanding warrant. See Gov't Exh. 9. However, thefollowing persuade methat Cornelio
discovered B.J. AlImeida at approximately 5:35 am.: (i) Mailhot's explanation that Cornelio radioed dispatch to check on
the status of B.J. Almeida’ s warrant while both men were standing on the porch of 287 Bates, (ii) Cornelio’ stestimony that
he probably found B.J. Almeida closer to 5:35 am., and (iii) dispatch notations that, as explicated by officers’ testimony,
indicate that Cornelio was*“rear with BJ,” or at the rear of 287 Bateswith B.J. Almeida, at 5:35:37 am. and Griffin was “rear
withBJ at 5:35:38 am.

* After Mailhot alighted from the cruiser, he turned on his portableradio. If, asis possible, the broadcast of B.J. Almeida’s
apprehension was made during that interval, he could have missed it for that reason.



of the Ste of thereported disturbance, the defendant’ s attireand the fact that he had hishandsin hispockets
and was walking away — caused Mailhot to be very concerned for his safety aswell asthat of hisfelow
officers il investigating the report a 287 Bates. By then, as he described it: “1 wasvery, what wewould
consider on red dert. Y ou know, bells and whistles were going off.”

Mailhot cdled to the defendant to stop and not to move. Heintended to identify hmto see whether
he was B.J. Almeida and pat him down for the presence of wegpons. The defendant turned partway
toward him, handstill in hispockets, protesting that Mailhot was picking on him because hewas black and
that he was doing nothing wrong. Mailhot then approached him, forcibly took his hands out of his pockets
and placed them on top of his head, intending to grab hisfingers with one hand and pat him down with the
other. However, before Mailhot could do so, the defendant broke away, peding out of hisleather jacket,
and ran toward 66 Knox Street, where he made aright turn toward Birch Street and disappeared from
Mailhot’ sview. Mailhot, who wasleft holding the jacket and the balcap, wasunadleto give chasegiven his
age and physica condition. At about 5:38 am. he radioed to fdlow officersthat atdl black mae was
running avay from him.

Levesgue, who had responded to the reported disturbance at 287 Bates and had beensearchingon
foot for B.J. Almeida, heard Mailhot’s broadcast and then saw a black mae running on Knox Street.
Levesgue knew that the fleeing man, who was more than six feet tdl and thin, was not B.J. Almeida, whom
he knew to be short and stocky. He began to give chase. At gpproximately the same time LPD Officer
Jod Gagne, who was driving nearby in his cruiser, dso responded to Mailhot's call. As he turned the
corner onto Knox Street he observed a mae running westbound in the middle of the street. Heexited his

cruiser and began chasing the mae, caling out “done” as he did so. He spotted Levesque, and the two



together pursued the suspect. Theman ducked in between some buildings, and theofficerstemporarily lost
ggnt of him; however, they suspected he might have fled into a four-floor gpartment building a 54 Knox
Street (“54 Knox”). Fearful for their safety, they ascended the narrow stairwell of the gpartment building
with guns drawn.”

Levesque, with Gagnefollowing close behind him, found the defendant lying face-down ontop of a
swesatshirt on the fourth-floor hdlway in an apparent attempt to hide. The officersloudly commanded the
defendant not to move. Levesque kept hisgun trained on the defendant while Gagne hol stered hiswegpon
and immediately handcuffed him. Gagne then patted the defendant down and foundin hisright front pocket
a sheathed four-inch-long throwing knife. He placed the defendant under arrest for unlawful trafficking in
dangerous knives. He dso saized the sweatshirt but did not then examineit. Inthe circumstanceshisgod
was to remove the defendant from the building as quickly as possble: The lighting was low, quarters were
tight on the stairwell, the defendant for reasons unknown to Gagne had been fleeing Mailhot, and Gagnehed
just found what he considered to be a dangerous weapon concealed on the defendant’s person. Heand
L evesque escorted the defendant from the building, and he placed the defendant in hiscruiser and drovehim
to the parking lot behind 315 Bates, where Mailhaot, the commanding officer in charge of theinvestigation,
had remained.

Intheinterva during which Levesque and Gagne were chasang and arresting the defendant, Mailhot

had directed the femae occupant of the car to step out and had patted her down to search for weapons.

® Gagne had heard theinitial radio broadcast naming “B.J.” asaperson involved in the disturbance. He considered B.J.
Almeida avery dangerous person, having had prior dealings with him concerning crimes against persons and having
been told by him that he (B.J. Almeida) had stabbed someonewhilein prison. Given the possible connection between the
fleeing suspect and B.J. Almeida, the dangerousness of the neighborhood, the tight cornersin the stairway of 54 Knox,
(continued on next page)



Hefound no wegpons on her person, but during that interaction noticed alarge sword and afolding knifean
the passenger rear floor. Heretrieved theseitemsand secured them in Corndlio’ scruiser. Heidentifiedthe
femdeasKedlie Rust of Weymouth, Massachusetts. Jose Almeida, who had been rel eased after eventudly
identifying himsdif to officers, gpproached Mailhot and asked him for the leather jacket that the defendant
had been wearing. Mailhot asked him if the jacket was his, and he denied that it was. Mailhot refused to
gveit to hm. After Gagne drove the handcuffed defendant to the scene, one of the officers placed the
leather jacket on the back of Gagne's cruiser. Jose Almeida perdasted in his effort to retrieve the jacket,
sgnding to the defendant and approaching Gagne's cruiser even after Gagne warned him to step back.
Gagnethendirected LPD Officer Christopher T. Murphy to place Jose Almeidaunder arrest for obstructing
government adminigration. While at the scene, Gagne asked the defendant his name, and the defendant
responded that he was Evans Stroman.  Because of the distraction caused by Jose Almeida, Gagne
deferred further investigation of the defendant.

Gagne transported the defendant, and Murphy separately transported Jose Almeida, to the
Androscoggin County Jail (the“Jail”) for booking. Whileinthebooking areaof the Jail sometime between
6:06 and 6:39 am., Murphy overheard Jose Almeida say something to the defendant in street lingoto the
effect of, “Yo, dog, these ‘po’ could have got ten whack,” or “ten bang.” Murphy gathered that Jose
Almedawas referring to the police as having been lucky, but otherwise had no idea what he was taking
about. He mentioned the comment to Gagne.

At the Jall Gagne completed his search of the defendant and items found with him, including the

and Gagne’s lack of knowledge of what was transpiring other than that someonewasfleeing afellow officer, hewas quite
concerned for his safety.



sweatshirt, fromwhich he retrieved aplastic baggie containing ten smaller baggies of what he suspected was
crack cocaine, as well as $170, a cell phone and a pager. Based on his training and experience, he
considered these items condgtent with drug trafficking. He dso found two forms of identification on the
defendant’ s person, one for an Evans Stroman and the other for a different individual. Because Gagne
intended to add a drug-trafficking charge againg the defendant, he wanted to be certain he correctly
identified him. He asked what he described asseverd typica identifying questions, theanswerstowhich he
double-checked with appropriate agencies and departments, induding: Have you ever been arrested
before? Where have you been arrested? The defendant, who was born on October 19, 1983, see Gov't
Exh. 12, and was then 19 years old, responded that he had served a year a the “Dartmouth” facility.
Gagne contacted the New Bedford, M assachusetts Police Department, which, in addition to confirming the
defendant’ s identity, advised that he was known to carry a .25-cdiber handgun. Gagne radioed that
information to officers ill on the scene a 287 Bates, among them Levesque.

After hearing Gagne's report, Levesgue returned to the fourth-floor stairwel at 54 Knox. He
looked up and saw a blue bandana ticking out of acelling tile directly above the spot where the defendant
had been found. He climbed onto the railing, pushed aside the tile and retrieved a black nine-millimeter
handgun wrapped in ablue bandana. Levesgue brought the gun back to the police station and unloaded i,
discovering that there was a hollow-point round in the chamber and a solid-point, or full-meta-jacket,
round in the clip. Hollow-point bullets mushroom out on impact and, thus, are moreletha. Uponlearning
that Levesque had retrieved a gun at 54 Knox, Murphy concluded that Jose Almeida’s street-lingo
comment to the defendant had referred to the gun.

Police never pressed chargesrelating to the reported attempt to break down the front door at 287



Bates. On August 5, 2003 the defendant was indicted on one count of unlawful trafficking in scheduled
drugsinviolation of 17-A M.R.SA. 8 1103(1-A)(A) and one count of trafficking in dangerous knivesin
violation of 17-A M.R.SA. 8 1055(1). See Gov't Exh. 12. Effective August 8, 2003 attorney George
Hesswas gppointed to represent the defendant, who pleaded not guilty at hisarraignment. See Gov't Exh.
15 at 1-2. On November 5, 2003 the State filed an information adding athird count againgt the defendant
— unlawful furnishing of scheduled drugsin violation of 17-A M.R.S.A. 8 1106(1-A)(A). See Gov't Exh.
13. That day, the defendant pleaded guilty to thethird count only. See Gov’'t Exh. 14. The court accepted
his pleaand sentenced him on that count to two years imprisonment with al but Sx months suspended, to
be followed by two years probation. Seeid.; Gov't Exh. 15at 3-4. Thesameday, the State dismissed
the remaining two charges. See Gov't Exh. 15 at 4. At no time, in connection with the state charges, did
the defendant admit to having possessed a gun.®

Shortly after the defendant was arrested on state charges, on or aout July 21, 2003, the LPD
referred his case to Trevor Campbell, an LPD officer who serves as a specia agent of the Centrd Maine
Violent Crimes Task Force (“ Task Force’). The Task Force investigates such matters as possession by
feons of firearms, stolen-firearms complaints and casesinvolving armed career criminals. Campbell took
custody of the firearm that had been retrieved from 54 Knox and sent it to the Maine State Police (M SP”)
crimelaboratory for fingerprint andyss. Hedso ran crimind-history and firearms checks on the defendarnt.

On December 3, 2003 Campbel| recaived results of thefingerprint andyss. Campbell was aware that the

® In his motion papers, the defendant asserted that following the discovery of the gun he was arrested, inter alia,ona
charge of possession of a handgun by a prohibited person in violation of 17 M.R.SA. § 393. See Motion at 3. He
contended that the State did not file that charge against him because of insufficient evidence: The gun had been
discovered after his arrest, and he denied having possessed it. Seeid. at 4. At hearing, the defendant adduced no
(continued on next page)



defendant had been convicted of state drug charges and was serving his sentence a the Jail. On December
19, 2003 he and Deputy United States Marsha Christopher Clifford, then anewly appointed coordinator
for the Task Force, traveled to the Jail to interview the defendant regarding the fireerm. Campbell did not
seek to interview the defendant prior to that time because he had been awaiting the results of thefingerprint
andyss.

Jailors brought the defendant tothe photo room, an eight- by-ten-foot roomwithin the booking area
of the Jail. The outer door wasleft dightly gar. There, Campbell reed hmhisMiranda rightsfrom aTask
Force form, indicating after each that the defendant had responded “Yeah” or “Yes’ when asked if he
understood that right. See Gov't Exh. 10. Campbell aso indicated that the defendant responded “ Y es’
when asked if, having those rights in mind, he wished to answer questions & that time. Seeiid. The
defendant and Campbell both sgned the form. Seeid. Campbell told the defendant that he had obtained
results of afingerprint andyss. Heinquiredwhether the defendant had any reason to bdlievehisfingerprints
would be on the gun, adding that this was an opportunity for him to preserve some integrity by telling the
truth. Infact, the defendant’ sfingerprints had not been found on the gun. However, Campbell, who would
have had no case without the defendant’s confession, insnuated that they had been, consistent with
interrogation techniques he had been taught. The defendant, who gppeared nervous and was avoiding eye
contact with Campbell, denied that he had any involvement with the gun or had any reason to believe his

fingerprintswould befound onit. Hedid not ask for alawyer a any point during the interview, which lasted

documentary evidence of these facts;, however, on cross-examination one of the government’s witnesses, Trevor
Campbell, essentially corroborated this story.
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a tota of about ten minutes.” At its conclusion, Campbell gave the defendant a business card and
encouraged him to cdl if he decided he wanted to tell thetruth® Campbell recalled that the defendant had
mentioned that he was due to be released soon (on December 29, 2003); however, Campbel | denied that
this fact had any particular Significance for him with respect to his federa investigation.®

On December 22, 2003 Campbell received a phone cdl from a Jail corrections officer who
informed him that the defendant wished to spesk with him. The same day, Campbell and Cliffordreturned
to the Jail, where they again met with the defendant in the photo room with the outer door dightly gar.
Campbell reminded the defendant that he was il “under” hisMiranda rights—that is, that they remained

operative.™® The defendant said that he wanted to comedean, explaining that hewasworried that hewould

" Clifford testified that he did not remember whether, on December 19, 2003, the defendant concluded the interview by
asking for alawyer, saying he already had a lawyer or advising that he did not want to talk to Campbell and Clifford.
However, both Campbell and the defendant testified, and | find, that the defendant did not request alawyer that day.
® At hearing, the defendant in some respects painted a different picture of what transpired on December 19, 2003,
testifying that Campbell (i) flatly told him his fingerprint had been found on the gun, (ii) promised him he would be
released and would not be charged with any crimeif he cooperated, and (iii) advised him that if he did not cooperate, he
would continue to be held after his schedul ed release date of December 29 and was * going to be looking at some serious
time.” The defendant testified that it was very important to him to be released as scheduled so that he could be present at
the birth of his child, and accordingly he contacted Campbell three days later to make a statement. The defendant
acknowledged that on December 19 Campbell read him his Miranda rights, however, he claimed that he did not
understand them. | do not find the defendant’s version of events to be wholly credible. Prior to his July 15, 2003
encounter with the LPD, the defendant had twice been jailed for crimes. He had been read hisMiranda rights and had
been represented by counsel in both instances. He has an eighth grade education and can read and write. He was
represented by counsel during prosecution of the state charges stemming from the July 15, 2003 encounter with police.
At no time, in connection with that prosecution, did he make any confession regarding possession of the gun. In the
circumstances, his testimony that on December 19, 2003 he did not understand his Miranda rights rings hollow. His
testimony that Campbell promised he would be released as scheduled if he cooperated, and threatened to detain him if he
did not, likewiseis not credible. On cross-examination, counsel for the government elicited contradictory testimony from
the defendant that illustrates awillingness to tailor his testimony to suit his needs at the moment. The defendant initially
testified on cross-examination that he made up (or fabricated) his December 22, 2003 confession. Upon being read
portions of hiswritten confession by counsel for the government, he stated that some aspects were true; however, he
continued to maintain that portions regarding his or Jose Almeida’ s possession of agun were false.

9 Campbell denied that during the December 19 interview he knew the defendant had a newborn baby or told the
defendant that he might not beleaving jail. Hedid not recall telling the defendant that he was going to charge him with a
crime.

1% At hearing, defense counsel established that Campbell typically includes all details he believesimportant or essential in
his police reports and affidavits supporting criminal complaints but that he omitted any mention of the Mirandareminder
(continued on next page)
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not be released on his scheduled release dateif he did not tell thetruth. He admitted that he did possessthe
gun on themorning of July 15, 2003 and that he had hidden it at 54 Knox. Campbell asked if the defendant
would provide a written statement, and he agreed to do so. He provided the statement in his own
handwriting and sgned it, with Campbell serving as awitness. See Gov't Exh. 11. At no point did the
defendant request to see alawyer.

The defendant was released from Jail on his scheduled release date. Campbell did not seek a
detainer. Campbdll requested an Interstate Nexus Statement (“Nexus Report”), which was completed on
February 5, 2004. See Crimind Complaint and Affidavit (“Complaint”) (Docket No.5) 9. That report,
by Bureau of Alcohol, Tobacco and Firearms Specid Agent Brent McSweyn, determined that the pistol
retrieved a 54 Knox was not manufactured in the State of Maine and therefore had traveled in interstate
commerce. Seeid. After recaiving the Nexus Report, Campbell forwarded the caseto the United States
Attorney’ s Officefor adecision whether to prosecute. On June 10, 2004 the government filed its complaint
initiating the instant case, charging the defendant with being afelon in possession of afirearmin violaion of
18 U.S.C. 88 922(g)(1) and 924(a)(2). See Complaint at 2. The predicate felony offense on which the
government relied was the defendant’ s 2002 conviction in the State of Massachusetts for possession of a
fireerm without alicensein violation of Mass. Gen. Laws ch. 269, § 10(a). Seeid..

Il. Discussion

A. Threshold | ssues

from his police report and affidavit supporting the criminal complaint filed in this matter. See Gov't Exh. 16. Nonethdess,
inasmuch as (i) Campbell stated on cross-examination that he had an independent memory of having advised the
defendant on December 22, 2003 that he still wasMirandized and (ii) Clifford, who was sequestered during Campbell’s
testimony, testified that Campbell did in fact give such areminder, | credit their testimony that such areminder was given.

12



Before proceeding to the merits of the Motion To Suppress, | pause to consder both the
defendant’ sMotion To Strike and two threshold issuesraised by the government: that the defendant (i) fails
to demondrate entitlement to an evidentiary hearing on the Motion To Suppressand (i) lacks standing to
seek suppression of the firearm retrieved by Levesque from the calling of 54 Knox. See Government’s
Memorandum of Law in Oppostionto Defendant’ s Pretrid Motion (* O ppodtion’) (Docket No. 34) at 8-
14.

1. Motion To Strike

The government’ s Post- Hearing Notice conssted of the following two sentences: “ At thehearingon
defendant’ s motion to suppress, the Government argued that the defendant’ s possession of the knife (GX
19) violated Maine' s conced ed weapon statute. That statuteisfound at 25 MRSA § 2001 (1988).” Post-
Hearing Notice. The defendant moved to strike thisdocument and precludethe court’ scons deration of the
underlying statuteon groundsthat (i) thefiling of the Post-Hearing Noti ce viol ated the court’ sdeclination to
take post-hearing briefs, (i) the government waived its argument that the statute applied by faling to
aticulaeit ether inits Oppodtion brief or during ord argument, (iii) the satuteisin any event ingpplicable
as amatter of law because the knife in questionwas astandard hunting knife, and (iv) officersdid not rely
onthe datute asabasisto arrest the defendant. See generally Motion To Strike; Defendant’ sResponseto
Government’ sMemorandum of Law in Oppoditionto Defendant’ sMaotion To Strike Government’ sNotice
Regarding Mane's Conceded Weapon Statute and in Response to Defendant’s Supplementd
Memorandum (“ Strike Reply”) (Docket No. 51). Thedefendant moved, inthedternative, for reopening of
the hearing for the purpose of taking testimony from a private investigator and/or expert witness, and

additiond ord argument, on the asserted ingpplicability of the concealed-weapons statute (25 M.R.S.A. §

13



2001) totheknifefound on hisperson. See Mation To Strikeat 3; Supplementa Memorandum in Support
of Defendant’ s Motion To Strike Government’ s Notice Regarding Maine' s Concedled Weapons Statute
(Docket No. 45).

| decline elther to strike the Post- Hearing Notice, ignore the conced ed-weapons statute or reopen
the hearing. Asthe government pointsout, the Post- Hearing Noticeis not abrief containing legd argument
but amply a notice of a statutory citation — the type of information of which the court, in any event, mugt
take judicid notice. See Government’s Memorandum of Law in Oppostion to Defendant’s Motion To
Strike Government’s Notice Regarding Maine's Conceded Weagpon Statute and in Response to
Defendant’ s Supplemental Memorandum (“ Strike Opposition”) (Docket No. 48) at 6-7; see also, e.qg.,
White v. Gittens, 121 F.3d 803, 805 n.1 (1st Cir. 1997) (“Thelaw of any State of the Union, whether
depending upon statutes or upon judicia opinions, isamatter of which the courts of the United States are
bound to take judicid notice, without plea or proof.”) (citation and interna quotation marks omitted).

Beyond this, and more importantly, the government did indeed argue at hearing that officers had
probable causeto arrest the defendant for carrying aconcedled weapon. See Strike Opposition at 4-7; see
also Transcript of Proceedings (Docket No. 46) at 10-12, 16-17. The defendant did not then object to
that line of argument, join issue with it or seek to reopen the hearing in response. Accordingly, it is
appropriate to consder the merits of the government’s argument on the basis of the record made at

hearing.™*

" Although, for the reasons stated above, there is no need to reach the defendant’ s arguments regarding the merits of
application of the conceal ed-weapons statute (25 M.R.S.A. 8 2001) in this case, | note that | have reviewed them and
found them wanting. In addition, the defendant raises three arguments in his reply brief that were not previously
proffered in his motion: that (i) the knife found on his person did not qualify as a“throwing knife,” (ii) he was placed
(continued on next page)
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2. Entitlement to Evidentiary Hearing

In its Opposgition, the government argued that inasmuch as the defendant had not proffered an
affidavit based on persona knowledge or any other proof establishing that there was a factua dispute
necesstating an evidentiary hearing, hisrequest for such ahearing should bedenied. Seeid. a 8-9. Whileit
is true, as the government observes, that a crimind defendant moving to suppress evidence is not
automaticaly entitled to an evidentiary hearing, seeid. at 9-10; United Statesv. Lewis, 40 F.3d 1325,
1332 (1st Cir. 1994), inthisdistrict adefendant need not submit an affidavit based on persond knowledge
(or comparable proof) to obtain one.

Federd Rule of Criminal Procedure 47 provides, in relevant part: “ A motion may be supported by
affidavit.” Fed. R. Crim. P. 47(b). Asuseof theword “may” suggedts, thisprovisonis*”permissveonly.”
Charles Alan Wright, Nancy J. King & Susan R. Klein, 3B Federal Practice and Procedure § 802, at
315 (3d ed. 2004). “The court hasinherent power to require that supporting affidavitsbefiled, butinthe
absence of acourt order, or alocd rule requiring affidavits, it is not required thet affidavits be submitted.”
Id. (footnotes omitted).

The government arguesthat thisdigtrict’'s Loca Rule 147 does require such affidavits, however, it
misapprehends the import of the rule. See Oppostion a 9. The rule provides, in relevant part: “Every
moation shdl incorporate amemorandum of law, induding ctationsand supporting authorities: Affidavitsand

other documents setting forth or evidencing facts on which the motion is based shdl be filed with the

under arrest prior to discovery of the knife, and (iii) although he had no privacy interest in the common area at 54 Knox,
the gun still may be suppressed as fruit of the poisonous tree. See Strike Reply at [4]-[6]. At least one of those
arguments — the second — goes beyond the permissible confines of “replying to new matter raised in the objection or
opposing memorandum.” Loc. R. 147(c). Compare Strike Opposition at 7-8 with Strike Reply at [4]-[6].
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motion.” Loc. R. 147(a). Likeits smilarly worded civil counterpart, Loca Rule 7(a), the rule does not
require that affidavits be filed with every motion, but rather directsthat if they arefiled, they mugt befiled
with themotion. Compareid. withLoc. R. 7(a).

Nor hasthe Firgt Circuit held otherwise. Asit hasobserved: “[T]hedidtrict court isentrusted with
deciding whether to hold an evidentiary hearing [in connection with amotion to suppress] and wewill not
overrule the refusal to convene an evidentiary hearing unless the digtrict court is shown to have abused its
discretion.” Lewis, 40F.3dat 1332. Anevidentiary hearingis*required” (and adistrict court hencewould
abuse its discretion in denying one) only if adefendant “dlege] 9| facts that, if proven, would entitle him to
relief.” I1d. “To make this showing the defendant must dlege facts, sufficiently definite, specific, detailed,
and nonconjecturd, to enable the court to conclude that asubstantial clamispresented.” 1d. (citation and
internd quotation marksomitted). Tdlingly, thebasic test enunciated by theFirg Circuitisthat adefendant
must “dlege’ such facts, not that the defendant must proffer them via an affidavit made on persond
knowledge. Whilethe Firg Circuit in Lewis did note that neither defendant had persondly sworn out an
affidavit in support of their motion to suppress, it upheld the district court’ sdenid of an evidentiary hearing
on the basis that the defendants had not aleged (in any format) sufficiently definite, specific, detalled, and
nonconjectura factsthat, if proven, would entittethemtorelief. Seeid. Rather, dl they offered (in contrast
to the government’ sproffer of siworn, detailed affidavits by two officers) was an affidavit of defense counsel
containing “only conclusory dlegations that the police lacked probable cause or a reasonable articulable
suspicion of crimind activity when they arrested [the defendants].” 1d.

In this case, the defendant offered more. He recited in hisbrief (thet is, dleged) detalled, specific

facts that, if ultimately proven, would entitle him to relief. See Motion To Suppressat 1-5. In short, he
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made a sufficient threshold showing to enablethe court to conclude that asubstantia claim was presented.
Accordingly, the requested evidentiary hearing was held.
3. Standing To Seek Suppression of Gun

The government makes a considerably more persuasive case with respect to its second threshold
argument: that the defendant lacks standing to seek suppression of the gun retrieved by Levesgue from 54
Knox. See Oppodition a 10-13. The defendant shoulders the burden of establishing stlanding for Fourth
Amendment purposes. See, e.g., United Satesv. Romain, 393 F.3d 63, 68 (1< Cir. 2004) (“TheFourth
Amendment does not protect privacy in any and dl circumgtances. Among other limitations, acrimind
defendant who wishesto embark upon aFourth Amendment chalenge must show that he had areasonable
expectation of privacy in the area searched and in relation to the items seized. Although the usage is
imprecise, courts frequently refer to this threshold requirement asimplicating ‘standing.’” For smplicity’s
sake, we shall adopt that nomenclature here.”) (citations and internd quotation marks omitted).

The defendant adduced no evidence at hearing establishing that he harbored a reasonable
expectation of privacy ether in the locde in which the gun was found or in the gun itsdf. From dl that
appears, he never st foot in the gpartment building at 54 Knox before he sought refugetherewhilefleging
police on the morning of July 15, 2003. In any event, evenhad he demonstrated that he resided there, the
location of the gun in a caling tile of acommon halway would have counseled againgt afinding of sanding
with respect to any items saized therefrom. See, e.g., United Satesv. Paradis, 351 F.3d 21, 31 (1« Cir.
2003) (“Paradis had no protectible privacy interest under the Fourth Amendment in the bag of .22 caliber
ammunition left on the back porch of the building because he had no expectation of privacy in the common

areas of amulti-family building.”) (footnote omitted); United Statesv. Garner, 338 F.3d 78, 80 (1st Cir.
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2003) (“[A] tenant lacks a reasonable expectation of privacy in the common areas of an apartment
building[.]”) (citation and internd quotation marks omitted).

Nor did the defendant establish that he harbored any reasonable expectation of privacy in the gun.
At hearing, he denied that he had possessed it. Even assuming arguendo the truth of his December 22,
2003 written confession that he hid it in the calling tile a 54 Knox on the morning of July 15, 2003 (and
accordingly possessed it), he till would lack standing to contest its seizure inasmuch as he abandoned it.
See, e.g., Paradis, 351 F.3d at 31 (“[N]o person can have areasonable expectation of privacy inanitem
that he has abandoned[.]”) (citation and internd quotation marks omitted).

The defendant therefore lacks standing to seek suppression of the gun or any fruitsof itsadlegedly
uncondtitutiond saizure. See, e.q., id. at 32 (“[A] defendant can prevail on a‘fruit of the poisonoustree
cdam only if he has standing regarding the violation which condtitutes the poisonous tree[.]”) (citation and
internd punctuation marks omitted). In any event, even assuming arguendo that the defendant had
established the requidite standing, | would recommend that the Motion To Suppress as it concerns the
firearm be denied for the reasons discussed below.

B. Meritsof Motion To Suppress

| proceed to the merits of the Motion To Suppress. The defendant seeks suppression on severa
basesof (i) thefirearm, (i) evidence of illegd drugsand (iii) al Satementsmade. See Defendant’ sReply to
the Government’ s Memorandum of Law in Opposition to Defendant’ s Pretrial Motion (Docket No. 35) at
3. Hearguesthat:

1 LPD officers violated his Fourth Amendment rights inasmuch as they lacked either

reasonable and articulable suspicion to detain him pursuant to Terry v. Ohio, 392 U.S. 1 (1968), or
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probable cause to effectuate his warrantless arrest. See Motion To Suppress at 5-8. Accordingly, he
assats, dl evidence seized and statements made must be suppressed as “fruit of the poisonous tree”
pursuant to Wong Sun v. United States, 371 U.S. 471 (1963). Seeid. at 7-8.

2. Police on July 15, 2003 obtained statements regarding his identity in the absence of the
requiste Miranda warning. Seeid. at 8. Asaresult, he seeksnot only suppression of the July 15, 2003
satements but dso suppression of the firearm as fruit of the poisonous tree and both December 2003
datements astainted by the earlier Miranda transgresson. Seeid. Inany event, he asserts, policedicited
his December 22, 2003 confessionin the absence of any Mirandawarning, asaresult of which it should be
suppressed. Seeid. at 9.

3. Police obtained his December 19 and December 22, 2003 statementsin violation of his
Sixth Amendment right to counsdl, which attached when he was prosecuted on Sate charges. Seeid. at 9-
10. Alterndtively, state and federd authorities colluded to end-runthat Sixth Amendment right. Seeid. at
10-11. Oneither basis, he posits, his December 2003 statements should be suppressed. Seeid. at 9-11.

4, Police dicited his confesson by means of threats and/or promises, inviolaion of hisHfth
Amendment protection againgt salf-incrimination and his Fourteenth Amendment due- processrights. See
id. a 11. Asaresult, he contends, the confession should be suppressed. Seeid.

With respect to dl pointsthe defendant raises except collusonin violation of his Sixth Amendment
rights, the government bears the burden of demongtrating the lawfulness of the challenged conduct. See,
e.g., United Statesv. Leon-Delfis, 203 F.3d 103, 110 (1<t Cir. 2000) (intentiond relinquishment of right
to counsd); United Statesv. Ramos-Morales, 981 F.2d 625, 628 (1st Cir. 1992) (warrantless search or

saizure); United Statesv. Barone, 968 F.2d 1378, 1384 (1st Cir. 1992) (Miranda compliance); United
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Sates v. Jackson, 918 F.2d 236, 241 (1<t Cir. 1990) (voluntariness of confesson). With respect to a
clam of colluson between sovereigns, the First Circuit has adopted a shifting burden of proof:

[ T]he defendant must produce some evidence tending to provethét . . . one sovereign was
a pawn of the other, with the result that the notion of two supposedly independent

prosecutionsis merely asham. |If the defendant proffers evidence sufficient to support such
afinding — in effect, a prima facie case — the government must shoulder the burden of

proving that one sovereign did not orchestrate both prosecutions, or, put another way, that
one sovereign was not atool of the other.

United States v. Guzman, 85 F.3d 823, 827 (1st Cir. 1996).

For the reasonsthat follow, | find that the government carriesitsburden of proof with respect todl
matters asto which it bearsthat burden, and the defendant failsto establish aprima facie case of collusion
1. Tery Stop; Arrest

In ducidating the bounds of permissble Terry stops, the Firgt Circuit has observed:

The law governing investigetive stops is well undersood. A law enforcement officer

ordinarily may not stop someone and restrain his freedom to walk away unlessthe officer
has a reasonable and articulable suspicion of crimind activity. The reasonable suspicion
test has been described as an intermediate standard requiring more than unfounded

gpeculation but less than probable cause. At a minimum, the officer must have a
particularized and objective basis for sugpicion.  When determining the legitimacy of an

investigative stop, a court must undertake a contextua analysisusing common senseanda
degree of deference to the expertise that informs a law enforcement officer’ s judgments
about suspicious behavior.

Aninvestigative stop aso must be reasonably related in scope to the circumstances which
judtified the interferencein thefirgt place. If alaw enforcement officer reasonably suspects
caimind activity, he may briefly question the suspect about his concerns.  If he has a
reasonable basisto suspect that the subject of hisinquiry may be armed, he lso may frisk
the suspect and undertake alimited search of the passenger compartment of any vehidein
which heisgtting. Once again, context isvitd in determining the permissible scope of an
investigative stop.

United States v. Cook, 277 F.3d 82, 85 (1st Cir. 2002) (citationsand interna quotation marks omitted).
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In this case, the government handily carries its burden of demondrating that Mallhot' s initid stop of the
defendant and Levesgue sand Gagne' s subsequent pursuit, handcuffing and patdown of him passed muster
pursuant to these principles.

Mailhot spied the blue Subaru Legacy with Massachusetts plates at gpproximatdy 5:30 in the
morning in the wake of areport that two black males, one of whomwas“B.J.,” were attempting to break
down the front door of an gpartment house in ahigh-crime, high-drug-trafficking areaof Lewiston. “B.J.”
wasbdieved to be B.J. Almeida, aperson who had previous law-enforcement encountersin Lewiston, was
considered dangerous and was the subject of an outstanding warrant for carrying a concealed wespon.
Only one suspect wasfound on the porch of 287 Bates, and he would not initidly cooperatein reveding his
identity other than to gtate that he was from Massachusetts. B.J. Almeida was nowhere to be seen.
Mailhot reasonably set out in search of B.J. Almeidaor acar with Massachusetts|license plates, whichmigt
provide a clue to the identity of the sugpect on the porch and/or aid officersin comprehending what was
transpiring.

Within three hundred feet of the Site of the reported disturbance, Mallhot spotted the car inwhich
the defendant and afemae companion weresitting. Not only did the car have Massachusettslicense plates,
but it dso was parked near the rear steps of the building rather thanin aparking dip. In the circumstances,
Mailhot’ s suspicions understandably were raised. He reasonably decided to approach and question the
occupants. At gpproximately that time, either because he had not yet switched on his portable radio or
because his attention was focused on the individuas he had spotted in these rather tense circumstances,
Mailhot, who was not himsdlf familiar with B.J. Almeida, did not heer radio traffic indicating that B.J.

Almeida had been apprehended.
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At hearing, counsd for the defendant posited that, pursuant to the so-cdled “fellow officer” or
“collective knowledge’ rule, knowledge of B.J. Almeida s gppearance and the fact of his gpprehension
should be imputed to Mailhot. It is unlikdy that the First Circuit would recognize what amounts to a
“reversg’ fellow-officer-rule argument intended to establish the absence, rather than the presence, of
reasonable suspicion and/or probable cause. See, e.g., United Satesv. Meade, 110 F.3d 190, 194 (1st
Cir. 1997) (“The felow officer rule underlies the well-worn maxim that the collective knowledge and
information of dl theofficersinvolved establishes probable causefor the arrest. The' callective knowledge’
or ‘pooled knowledge’ principle has been used to validate arrestsin two ways: (1) by tracing the arresting
officer’ saction back to anindividual inalaw enforcement agency who possessed information sufficient to
establish probable cause, and (2) by finding that the directing agency asawhole possessed the necessary
facts”) (citations and interna quotation marks omitted) (emphasisin origind).

In any event, even assuming arguendo that such an argument is cognizable and that Mailhot knew
asheexited hiscruiser that B.J. Almeidano longer was at large, questioning of the occupantsof the Legacy
remained reasonable in the circumstances. Mailhot could not have been certain that the two suspectswho
were the subject of theearlier distresscall acted done. Theidentity of the man on the porch then remained
unknown. The car with the Massachusetts plates and two occupants was parked suspicioudy near the
scene of the disturbance in an odd manner (againgt the back of abuilding rather than in aparking dip) a
5:30 in the morning in a high-crime, high-drug-trafficking neighborhood. Once the defendant exited the
Legacy wearing a heavy, insulated jacket ingppropriate for the season and began waking avay from
Mailhot (and possibly toward other officersinvestigating the earlier cal), Mailhot' s suspicions reasonably

were heightened. Mailhot knew, from histwenty-four years experience asapolice officer, that seasondly
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ingppropriate clothing such as the defendant’ s leather jacket could be used to conceal weapons. At that
hour of the morning, at that high-crimelocation and near the scene of the earlier distresscdl, Mailhot’ sfear
for hisand his fdlow officers safety was sufficient to judtify a brief detention and patdown of the
defendant’ s person. See, e.g., Florida v. J.L., 529 U.S. 266, 272 (2000) (given serious thresat firearms
and armed criminals poseto public safety, “Terry' srule. . . permits protective police searches on the basis
of reasonable suspicion rather than demanding that officers meet the higher standard of probable cause”’);
Romain, 393 F.3d at 71 (“[I]n determining whether a pat-down searchisan appropriate step following a
vdid Terry stop, the key is whether, under the circumstances, the officer is judtified in believing that the
person is armed and dangerous to the officer or others™) (citation and internd quotation marks omitted).
Before Mailhot could succeed in patting the defendant down he fled, peding out of hislegther jacket
and running out of 9ght. This devel opment reasonably heightened Mailhot’ ssafety fears. See, e.g., Illinois
v. Wardlow, 528 U.S. 119, 124 (2000) (*Heedlong flight— wherever it occurs— isthe consummeate act of
evasion: Itisnot necessarily indicative of wrongdoing, but it iscertainly suggestive of such.”). What ismore,
the defendant fled into an gpartment building presumably occupied by deeping resdents, compounding
safety concerns. When Levesgue and Gagnefinally caught upto him, they approached himwith gunsdravn
and immediatdy handcuffed him. However, in theunfolding drama of thecircumstances, even restraints of
that magnitude did not exceed the bounds of the reasonable or convert the Terry stop into aful-blown
arrest. Mailhot, Levesque and Gagne al harbored a reasonable suspicion that the defendant might be
amed and dangerous. See, eg., United Sates v. Maguire, 359 F.3d 71, 78 (1st Cir. 2004)
(“Dorrance suseof hisweapon when he encountered M aguire was permissble during aninvestigatory sop.

Itiswdl established that the use or diplay of awegpon does not aloneturn aninvestigatory sop into ade
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facto arrest.”); United States v. Navarrete-Barron, 192 F.3d 786, 791 (8th Cir. 1999) (in light of
dangerous nature of suspected crime of drug trafficking and good possibility driver or passenger had

weapon, limitsof Terry stop were not exceeded when suspect was handcuffed while officers searched
truck; “Severa other circuits dso have found thet using handcuffs can be areasonable precaution during a
Terry stop.”); Gallegosv. City of Colorado Springs, 114 F.3d 1024, 1030 (10th Cir. 1997) (“[A] Tary
stop does not automeaticaly eevateinto an arrest where police officers use handcuffs on asuspect or place
him ontheground. Police officersare authorized to take such steps as are reasonably necessary to protect
their persond safety and to maintain the status quo during the course of a Terry stop.”) (citations and
interna punctuation omitted); United Satesv. Le, 377 F. Supp.2d 245, 254 (D. Me. 2005) (“Of course,
officers may take necessary steps to protect themselves if the circumstances reasonably warrant such

measures without transforming a Terry stop into an arrest.  This includes drawing weapons when

reasonable, such as when officers are faced with areport of an armed threst. The First Circuit has aso
alowed the reasonable use of handcuffs and backup officers as the Stuation requires.”) (citations and

interna quotation marks omitted).

After Gagne patted the defendant down he seized from hisright front pocket a shesthed four-inch
long knife— a so-cdled throwing knife — and placed him under arrest for trafficking in dangerous knives.
The defendant argues that officers lacked probable causeto effectuate hisarrest inasmuch asthe throwing
knife did not quaify as a dangerous knife pursuant to the gpplicable statute, 17-A M.R.S.A. 8 1055. See
Motion To Suppressat 7. The government rgoinsthat (i) officersdid possess probable causeto arrest the
defendant pursuant to section 1055, (ii) dterndively, they had probable causeto arrest him for adifferent

offense, possession of a concealed wegpon in violation of 25 M.R.S.A. § 2001, and (jii) even assuming
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arguendo his arrest was wthout probable cause, the evidence in issue inevitably would have been
discovered gpart from that illegdity. | conclude that while police did not possess probable causeto arrest
the defendant for trafficking in dangerous knives, they did have probable causeto arrest himfor carrying a
concealed weapon. | do not reach the government’ s dternative inevitable- discovery argument.

Probable cause exigs“when the factsand circumstances within [the police officer’ | knowledgeand
of which [he] had reasonably trustworthy information were sufficient to warrant a prudent [person] in
believing that the [defendant] had committed or was committing an offense” Subohv. District Attorney’s
Office of Suffolk Dist., 298 F.3d 81, 96 (1st Cir. 2002). An officer’ sdeterminationthat acrimehasbeen
committed need not be “ironclad” or even “highly probabl€’; it need only have been* reasonable’ to satisfy
the standard of probable cause. United Statesv. Winchenbach, 197 F.3d 548, 555-56 (1st Cir. 1999);
see also, e.g., Roche v. John Hancock Mut. Life Ins. Co., 81 F.3d 249, 255 (1st Cir. 1996) (“[O]ne
who assartsthe existence of probable causeisnot aguarantor elther of the accuracy of theinformation upon
which he has reasonably relied or of the ultimate conclusion that he reasonably drew therefrom.”).

While the “threshold for probable cause in a crimind case is low[,]” Suboh, 298 F.3d at 96, |
conclude, upon careful review of the testimony adduced at hearing and examination of theknifethat Gagne
seized from the defendant’ sright front pocket, see Gov't Exh. 19, that LPD officersdid not have probable
cause to arrest the defendant for the crime of trafficking in dangerous knives. The satute inissue, 17-A
M.R.S.A. 8§ 1055, provides, in relevant part:

A personisquilty of trafficking in dangerousknives, if providing hehasno right to do so, he

... knowingly possesses . . . any knife which has a blade which opens automaticaly by

hand pressure gpplied to abutton, spring or other device in the handle of the knife, or any

knife having a blade which opens or fdls or is gected into postion by the force of gravity,
or by an outward, downward or centrifugd thrust or movement.
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17-A M.R.S.A. 8§1055(1). AstheLaw Court has noted, section 1055 targets, inter alia, butterfly knives,
the use of which it has described as follows. “[ T]he wielder releases one of the halves of the handle and
through a combination of gravity and centrifugd force, the latter generated by a movement of the arm or
wrigt, the wielder swings that haf of the handle around until it meetsthe other half. Theseforcesalso swing
the blade into pogtion.” Satev. Michael M., 772 A.2d 1179, 1180-81 n.1 (Me. 2001) (citation and
internal punctuation omitted) (emphasisin origind).

The knife in question plainly does not meet the any of the requisites of section 1055. It hasno
opening mechanismwhatsoever; itisnothing morethan asolid piece of metal housed in ablack coth sheath
The facts and circumstances within LPD officers  knowledge therefore were insufficient to warrant a
prudent personin believing that the defendant had committed that particular offense.

Nonetheless, | agree with the government that, at the moment of the arrest, LPD officers did
possess probable cause to believe that the defendant was committing the crime of carrying a concealed
dangerouswespon. The statutein question, 25 M.R.S.A. § 2001, asin effect on July 15, 2003, provided:

No person may display inathreatening manner, or wear under his clothesor conced about

his person, any firearm, dung shot, knuckles, bowieknife, dirk, stiletto or other dangerous

or deadly weapons usudly employed in the attack on or defense of a person, unless

excepted by a provison of law.

25 M.R.SA. § 2001 (2003).* It listed five exceptions pertaining to: (i) permits to carry concealed
firearms, (i) disabling chemicds, (iii) hunting knives, (iv) law-enforcement and corrections officersand (v)

private investigators. Seeid.

12 Section 2001 was repealed effective July 1, 2004 and superseded on that date by 25 M.R.S.A. § 2001-A. See Higtorical
and Statutory Notesto 25 M.R.S.A. § 2001; see also 25 M.R.SA. § 2001-A.
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The knife that Gagne seized from the defendant is afour-inch-long throwing knife bearing thelogo
“Specid Forces,” accompanied by an etching of a human skull wearing aberet. See Gov't Exh. 19. No
one reasonably could mistake it for an ordinary kitchen or pocket knife. It fairly can be said to resemblea
weapon.

A reasonable officer ganding in Gagne’ sand L evesque’ s shoes on the morning of July 15, 2003 (i)
would have known that the knife had been conceal ed on the defendant’ s person, (ii) reasonably could have
believed based on the knife sappearance that it wasa* dangerous or deadly weapon[] usudly employedin
the attack on or defense of a person[,]” and (iii) would not have been aware of any fact or circumstance
tending to qudify the defendant for any of the five enumerated exceptions to the concealed-weapons
prohibition. LPD officersthushad probable cause to arrest the defendant for carrying aconcealed wegpon
inviolationof 25M.R.SA. §2001. For purposesof Fourth Amendment analys's, the fact that Gagneand
Levesque did not actudly arrest the defendant for that crime isimmaterid. See, e.g., United States v.
Jones, 2005 WL 3454678, No. 04-1606, dip op. a 12-13 (1<t Cir. Dec. 19, 2005) (“Asthe Supreme
Court has recently reiterated, . . . the probable cause inquiry is not necessarily based upon the offense
actualy invoked by the arresting officer but upon whether the facts known a the time of the arrest
objectively provided probable causeto arrest. Thusitisirrdevant that the booking officer cited Jonesfor
‘intent to rob while armed.” If, on the facts known to the arresting officers, there was probable cause to
believe he was committing another crime, the arrest was vdid.”) (citation omitted).

To summarize, | conclude that (i) officers had reasonable and articulable suspicion to conduct a
Terry-typeinvestigation of the defendant, and (ii) at thetime of hisarrest, they possessed probable causeto

arest him, dbeit not on the chargefor which he actudly wasthen arrested. Their conduct on July 15, 2003
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thus did not violate the defendant’ s Fourth Amendment rights.
2. Statements: Asserted Miranda Violations

The defendant identifiestwo discreteMiranda violations, arguing asaninitid metter that hisduly 15,
2003 gtatements regarding his identity and crimind history were dicited in the absence of arequired
Miranda warning. See Motion To Suppress at 8. In response, the government invokes the so-cdled
“routine booking” exception to the Miranda rule, see Opposition at 14, which*exemptsfromMiranda’ s
coverage questions to secure the biographica data necessary to complete booking or pretria servicey,]”
Pennsylvania v. Muniz, 496 U.S. 582, 601 (1990) (citation and internal quotation marks omitted).

Inasmuch as appears, officers queried the defendant asto hisidentity and hiscrimind history aspart
of their quest to confirm that he was indeed Evans Etrons Stroman. Nonetheless, that isnot the end of the
andyds Although the routine-booking exception is* phrased in terms of the officer’ sintention, the inquiry
into whether [it] is thusingpplicable is actudly an objective one: whether the questions and circumstances
were such that the officer should reasonably have expected the question to éicit anincriminating response.”
United Satesv. Reyes, 225 F.3d 71, 76-77 (1« Cir. 2000). AstheFirst Circuit hasfurther eucidated:

[W]ethink that it would be arare caseindeed in which asking an individua his name, date

of birth, and Socia Security number would violateMiranda. Wecanimaginesituations, of

course, that would present a closer case than thisone. For example, asking a person’s

name might reasonably be expected to dicit an incriminating responseif theindividud were

under arrest for impersonating alaw enforcement officer or for some comparable offense

focused onidentity; likewise, asking anindividud’ sdate of birth might be expected to dlicit

anincriminating responseif theindividua werein custody on charges of underagedrinking;

and quedtions about an individud’s Socia Security number might be likely to dicit an

incriminating response where the person is charged with Socia Security fraud. In such

scenarios, the requested information is so clearly and directly linked to the suspected

offense that we would expect a reasonable officer to foreseethat hisquestions might dicit

an incriminating response from the individua being questioned. In contrast, the appe lant

here was being booked on charges of participating inacrimina drug conspiracy, to which
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his name, date of birth, and Socid Security number bore no direct relevance.

Id. at 77. At hearing, counsd for the defendant posited that questions regarding the defendant’ s crimind

history were reasonably likely to dicit an incriminating response because they bore on whether he was a
felon in possession of afirearm. Nonetheless, the defendant was questioned prior to discovery of the
firearm a 54 Knox. Police could not reasonably have been expected to foresee that they might belaying
the predicate for a charge related to firearm possesson.  The government caries its burden of
demondrating that the circumstances surrounding the July 15, 2003 statements meet the routine-booking
exception.

The defendant next asserts that his December 22, 2003 statements were dlicited in violation of
Miranda because obtained without benefit of a Miranda warning. See Motion To Suppress at 9.
Nonetheless, Campbd | had given the defendant a Miranda warning just three days earlier, on December
19, 2003, and reminded him at the start of the December 22 interview that his Miranda rights ill were
operative. Incircumstances such asthese, courts have discerned noMiranda violation. See, e.g., United
Satesv. Clay, 408 F.3d 214, 221-22 (5th Cir. 2005) (“Clay arguesthat Officer Rabb’ sfalureto advise
him of hisMiranda rightsbefore hefilled out the Bill of Particularsrenderstheforminadmissible. Clay fails
to explain, however, why the Miranda warning officers gave him two days earlier, a thetimeof hisarrest,
was no longer effective. Whilethe passage of time between adefendant’ sreceipt of hisMiranda rightsand
his confesson may be afactor in determining the voluntariness of the confession, the passage of timeisnot
itsdlf necessarily sufficient to render Miranda warnings inegffective”); United States. v. Rodriguez-
Preciado, 399 F.3d 1118, 1128-29 (9th Cir.), modified on other grounds, 416 F.3d 939 (9th Cir. 2005)

(officerswere not required toreadminister Miranda warnings to suspect on second day of interrogation, in
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circumgances in which “there were no intervening events which might have given Rodriguez- Preciado the
impression that his rights had changed in a materid way”); Brewer v. Yearwood, 30 Fed. Appx. 713,
714 (9th Cir. 2002) (“[W]e rgect Brewer's argument that the authorities were obliged to provide fresh
Miranda warnings before the second interview or before the initiation of questioning by the second
interviewer. The circumstances of Brewer’s detention had not changed so serioudy that his answers no
longer were voluntary, knowing, and intelligent. He could il recdl the Miranda warnings given the day
before, and thereis no evidence of coercion.”) (citations omitted).

The government accordingly meets its burden of demondirating that requisite Miranda warnings
were given or an exception to the need for such warnings pertained.

3. Asserted Sixth-Amendment Violations

The defendant next asserts that Campbel and Clifford interviewed him in December 2003 in
violation of the Sxth Amendment right to counsdl that attached in connection with his state prosecution See
Motion To Suppress at 9-10. Alternatively, he suggests, that right was violated when state and federd
authorities colluded to end-run its protections. Seeid. at 10-11.

During the pendency of the ingant mation, the First Circuit handed down a case definitively
resolving thefirst of the defendant’ spoints. In United Statesv. Coker, 2005 WL 3536544, No. 04-2154
(1<t Cir. Dec. 28, 2005), the First Circuit held that, in accordance with the so-caled “dud soveregnty
doctrine,” aright to counsdl that attaches in connection with a state prosecution does not attach to an
identica, uncharged federd offense. See Coker, No. 04-2154, dip op. at 6-7, 18. Thus, federa agents
did not run afoul of any Sxth Amendment right arising from the defendant’s state prosecution when

questioning him with respect to the uncharged federd offense.
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In any event, asthe government points out, even assuming ar guendo that the defendant did not face
the duad-sovereignty bar, hispremisewould missthemark for at least two reasons. (i) the knife- possession
and drug-distribution offenses for which he was prosecuted by the state are separate and distinct from the
firerms-possesson charge that federd authorities were investigating, and, (i) in any event, his Sixth
Amendment right to counsd had terminated prior to his questioning by Campbell in December 2003. See
Opposition at 17-18.

The Firgt Circuit has observed:

The right to counsd attaches only upon the initiation of adversary judicid crimind

proceedings againg the defendant, and theresfter theright gppliesto dl critical stagesof the

prosecution, before, during and after trial. After the right to counsdl has attached, the
government and its agents are conditutionaly prohibited from deliberately seeking
information from an accused in the absence of defense counsd. The right to counsd is
offense specific, however, so an accused charged with one crime cannot invoke aright to

counsd with respect to other uncharged crimes.

United States v. Bartelho, 129 F.3d 663, 674-75 (1t Cir. 1997) (citationsand interna quotation marks
omitted); see also, e.g., Coker, No. 04-2154, dip op. a 6 (The “right to counsel does not attach until a
prosecution is commenced, thet is, a or after the initiation of adversary judicid crimina proceedings —
whether by way of formd charge, preliminary hearing, indictment, information, or arragnment.”) (citation
and internd quotation marks omitted).

There is no evidence that the State ever initiated “adversary judicid crimina proceedings’ againgt
the defendant with respect to the charge of possesson of firearm by a fdon. Hence, even assuming
arguendo — contrary to the Firgt Circuit's holding in Coker — that the right to counsd arising upon

prosecution of a state crime gpplied to theinvestigation of apardld, uncharged federd crime, no such right

aroseinthiscase. See, e.g., United Satesv. Nocella, 849 F.2d 33, 37 (1<t Cir. 1988) (“[W]e conclude

31



rather eadly that, even after the state marijuana charge was proffered, it was entirely proper for the task
force to continue itsinvestigation of defendant’ s suspected crimina involvement in other offenses, such as
deding harder drugs.”).

In any event, as the government points out, see Opposition a 17-18, the defendant’s Sixth
Amendment right to counsel arising from the state prosecutionterminated before Campbdll interviewed him
in December 2003. On November 5, 2003 the defendant pleaded guilty to one state charge, and the
remaning state charges againg him were dismissed. His Sixth Amendment right to counsel with respect to
those charges ended at that time. See, e.g., United Satesexrel. Espinozav. Fairman, 813 F.2d 117,
124-25 (7th Cir. 1987), abrogated on other grounds as recognizedin United Satesv. LaGrone, 43
F.3d 332 (7th Cir. 1994) (“The Sixth Amendment right vests when an individua becomes the accused.
From that point on the accused isentitled to have an attorney present at dl critica stages of the prosecution

Thisright continues for as long as the individua remainsthe accused. That is, until the individud is either
convicted or freed by reason of acquittal or dismissal of the charges.”) (citations and interna punctuation
omitted).

As the defendant suggests, see Motion To Suppress at 10, “colluson by the prosecutorid
authorities to circumvent the right to counsel may cause Sixth Amendment protection to bridge the gap
between separate and non-intertwined offenseq,]” United Satesv. Martinez, 972 F.2d 1100, 1105 (%th
Cir. 1992). However, the collusion exception pertainsonly if a defendant “ proffer|s] evidence sufficient to
establish aprimafacie case that the two prosecutions were for the same offense” Coker, No. 04-2154,
dipop. a 15 (citation and interna quotation marksomitted). “1n other words, [adefendant] must produce

some evidence tending to prove that one sovereign was a pawn of the other, with the result that the notion
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of two supposedly independent prosecutions is merdy a sham.” 1d. (citation and internd punctuation
omitted); see also, e.g., Guzman, 85 F.3d at 827 (recognizing a“narrow” exception to rule that double
jeopardy doesnot bar pardld state, federal prosecutionswhen *one sovereign so thoroughly dominatesor
manipulates the prosecutorid machinery of another that the latter retains little or no valition in its own
proceedings”).

The defendant fdls short of making out even a prima facie case of colluson. No evidence was
adduced a hearing from which one could conclude, either directly or by reasonableinference, that State or
federd authorities dominated or manipulated each other in this case. From all that appears, the State
decided it lacked sufficient evidenceto pressafel on-in-possesson charge againgt the defendant. 1t madea
garden-vaiety referrd to federa authoritiesfor investigation of possiblefederd firearms-related charges. It
then proceeded, on its own timetable, to prosecute the defendant on other charges. For ther part, federal
investigators conducted an independent investigation on their own timetable. Onemight speculate, based on
the fact that Campbdl initiated his investigation in July 2003 but did not question the defendant until
December 2003 (when his Sxth Amendment right to counsd had 1apsed) that Campbell schemed to avoid
involvement of the defendant’s counsel, George Hess. However, Campbell explained that (i) he did not
want to interview the defendant until after he recelved the results of the M SP sfingerprint andys's, and (i)
he did not recelve those results until early December 2003. This is an uncontroverted, and perfectly
reasonable, explanation for the timing of the interview.

In sum, the government carriesits burden of demonstrating that the defendant’ s Sixth Amendment
right to counsel was not violated, and the defendant fails to make out a prima facie case of collusonin

violaion of thet right.
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4. Challengeto Voluntariness of Confession

| turn to the defendant’ sfind assertion: that his confession was extracted involuntarily, asaresult of
promises and/or thregts, in violation of the Fifth Amendment’ s protection againgt self-incrimination and the
due-process clause of the Fourteenth Amendment. See Motion To Suppress at 11. The government
rgoins that the defendant’s confession was voluntary and that he voluntarily and knowingly waived his
Miranda rights. See Opposition at 14-18. | agree.

Asthe Firg Circuit has noted, “ The requirement that aconfession must be voluntary in order to be
admitted into evidence rests on two condtitutiond bases: the Fifth Amendment right againgt self-inaimingtion
and the Due Process Clause of the Fourteenth Amendment.” United Statesv. Faulkingham, 295 F.3d
85, 90 (1st Cir. 2002) (citation and internal quotation marksomitted). To the extent the defendant makesa
Fifth Amendment argument, he argues, in essence, that satements were dicited in non-compliance with
Miranda. See, e.g., id. (“Faulkingham's statements were obtained in violation of the Fifth Amendment
because he was not given aMiranda warning.”); Dickerson v. United States, 530 U.S. 428, 435 (2000)
(“[In Miranda, we] concluded that the coercion inherent in custodid interrogation blurs the line between
voluntary and involuntary statements, and thus heightens the risk that an individud will not beaccorded his
privilege under the Fifth Amendment . . . not to be compelled to incriminate himsdlf.”) (citation and internd
quotation marks omitted). To the extent he presses a Fourteenth Amendment voluntariness argument, the
government bearsthe burden of showing, based on thetotdity of the circumstances, that investigating agents
neither “broke” nor overbore hiswill. Chambersv. Florida, 309 U.S. 227, 239-40 (1940).

Asthe Firg Circuit recently has summarized the confluence of these concepts:

Determining the vdidity of a Miranda waiver usudly entails two separate inquiries. The
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waiver must be both voluntary, and knowing and intelligent. A walver isvoluntary whenit

is the product of a free and deliberate choice rather than intimidation, coercion, or

deception. A waiver isknowing and intelligent when made with afull awarenessof both the

nature of the right being abandoned and the consequences of the decision to abandon it.

Both inquiries are judged based on the totdlity of the circumstances surrounding the

interrogation. Assuming there has been no Miranda violaion, then thestandard shifts Only

confessions procured by coercive official tactics should be excluded as involuntary.
United Sates v. Bezanson-Perkins, 390 F.3d 34, 39-40 (1 Cir. 2004) (citations and interna
punctuation omitted) (emphasisin origind).

| first consider the voluntariness of the defendant’s Miranda waiver. From all that appears, the
defendant had no substantive communication at al with Campbell and Clifford prior to being read his
Miranda rights and agreeing to waive them. He chose to talk to the agents, he was not intimidated,
coerced or tricked into doing so. At hearing he testified, in effect, that his waiver was not knowing and
intdligent — that is, that he did not understand his rights. As noted above, | do not find this testimony
credible. The defendant told Campbell at the time that he did understand each right asit was read to him.
From dl that appears, thiswastrue. Although he wasyoung (then 20 yearsold), hewas no stranger to the
cimind-justice system. Twice prior tohisJuly 2003 arrest he had beenjailed for crimes. On both of those
prior occasions, he had been read his Miranda rights and had been represented by counsd. Hehad dso
been represented by counsd in connection with the state charges semming from hisJuly 2003 arrest. Atno
time during those proceedings had he made any confess on concerning possession of thegun retrieved at 54
Knox. Findly, the defendant had an eighth-grade education and could read and write. There is no
evidence that his menta faculties were impaired or that he was otherwise, for any reason, incgpable of

understanding hisrights. Nor isthere any evidence that the defendant’ s circumstances changed between

December 19, 2003, when he first was advised of and waived his Miranda rights, and December 22,
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2003, when he contacted agents to state that he wanted to come clean. | find that the government has
carried its burden of proving that on December 19, 2003 the defendant voluntarily, knowingly and
intdligently waived his Miranda rights for purposes of both the December 19 and December 22, 2003
interviews with agents.

The question remains whether, despite, a voluntary, knowing and intdligent waiver of Miranda
rights, the defendant’s confesson nonetheess was extracted by coercive officid tactics. See, eg.,
Bezanson-Perkins, 390 F.3d at 40 (“There are surdy Stuationsin which satements made after avdid
Miranda waiver are subject to suppression, for anumber of reasons. For example, police may not get a
Miranda waiver and then beat a confession out of asuspect and hopeto have the confession admitted into
evidence. Such aconfessionwould be procured by coercivetactics. Nor may police, againgt the suspect’s
wishes, induce intoxication or adrugged state such that any further statement by the suspect is coerced.”)
(atations omitted); Rice v. Cooper, 148 F.3d 747, 750 (7th Cir. 1998) (in context of voluntariness of
confesson, “[t]herdevant conditutiond principlesareamed not a protecting peoplefrom themsdvesbut a
curbing abusive practices by public officers”) (citation omitted).

| am satisfied that in this case the evidence as a whole indicates that the defendant’ s will was not
overborneby coercive policeactivity. Asdiscussed above, | do not find credible the defendant’ stestimony
that Campbell promised him he would be released on his scheduled release date if he confessed and
dterndively threstened that he would not be released on that dateif he did not confess. At hearing, defense
counsel suggested that the fact that his client was freed on his scheduled rel ease date — after confessng —
tended to corroborate that such a threat and promise had been made. Thisis highly improbable. The

defendant’ s release date was December 29, 2003. The government introduced evidence that, after the
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December 22, 2003 interview, Campbd | requested aNexus Report for purposes of demonstrating that the
firerm in question had traveled in interstate commerce. That report was not completed until February 5,
2004. Campbell then forwarded the case to the United States Attorney’ s Office for adecison whether to
prosecute. Thereisno reasonto believethe government would have beenin apostionto seek to detainthe
defendant any earlier than thispoint intime. See, e.g., Carchman v. Nash, 473 U.S. 716, 719 (1985) (
“A detainer is a request filed by a crimind judtice agency with the inditution in which a prisoner is
incarcerated, asking the indtitution ether to hold the prisoner for the agency or to notify the agency when
rdlease of the prisoner is imminent. Detainers generdly are based on outstanding crimind charges,
outstanding parole- or probation-violaion charges, or additiona sentences aready imposed againg the
prisoner.”) (citations omitted).

The government accordingly caries its burden of demondrating that the defendant voluntarily,
knowingly and intdligently waived hisMiranda rightsand that his December 22, 2003 confession wasnot
the product of coercive offidd tactics.

[1l. Concluson
For the foregoing reasons, | DENY the Motion To Strike and recommend that the Motion To

Suppress be DENIED.

NOTICE
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A party may file objections to those specified portions of a magistrate judge’ s report or
proposed findings or recommended decisions entered pursuant to 28 U.S.C. § 636(b)(1)(B) for
which de novo review by the district court is sought, together with a supporting memorandum,
within ten (10) days after being served with a copy thereof. A responsive memorandum shall be
filed within ten (10) days after thefiling of the objection.

Failuretofileatimely objection shall constitute a waiver of theright tode novo reviewby
the district court and to appeal the district court’s order.
Dated this 9th day of January, 2006
/s David M. Cohen

David M. Cohen
United States Magistrate Judge
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